PRACTICAL LAW COMPANY

PLCCross-border Handbooks

Outsourcing

The law and leading lawyers worldwide

© This was first published as part of the PLC Cross-border Outsourcing Handbook 2009 and is reproduced with the permission of the publisher, Practical Law Company.

For further information or to obtain copies please contact antony.dine@practicallaw.com, or visit www.practicallaw.com/outsourcinghandbook.

www.practicallaw.com/outsourcinghandbook



Editorial

7

Editorial
Rayna Moore
PLCCross-border Handbooks

Cross-border chapters

9

17

27

33

39

47

55

Key contract terms in
multi-jurisdictional outsourcing
Mark Crichard

DLA Piper

EU outsourcings: data security and
privacy issues

Anthony Nagle

Morrison & Foerster

Drafting multi-sourcing contracts:
achieving the right balance
Kristof De Vulder

DLA Piper

Multi-jurisdictional outsourcing:
transition and transformation issues
Hans Rudolf Trueb and

Julia Bhend

Walder Wyss & Partners Ltd

Cloud computing - key issues in
new model outsourcing

John Worthy and Dan Burge
Denton Wilde Sapte LLP

Preparing for and managing an
outsourcing transaction

Rob Sumroy and Natalie Donovan
Slaughter and May

The extended enterprise: legal risks
and challenges in global sourcing
Michael S Mensik and Theo C Ling
Baker & McKenzie LLP

65

Employment issues on transfers of
economic entities in
multi-jurisdictional outsourcing
Ralf Peschek and Melanie Taufner
Wolf Theiss Rechtsanwélte GmbH

Country Q&A

71

81

91

103

113

125

137

Austria
Jakob Widner and Otto Wachter
Graf & Pitkowitz Rechtsanwalte
GmbH

Brazil

Paulo Brancher and

Flavia Rebello Pereira

Barretto Ferreira, Kujawski, Brancher
e Gongalves

Finland

Sakari Aalto, Jyrki Prusila and
Niklas Ostman

Roschier Attorneys Ltd

France

Thierry Dor, Hugues Scalbert and
Philippe Després

Gide Loyrette Nouel

Germany

Stephan Rippert and
Katharina Weimer
Reed Smith LLP

Hungary
Jénos Tamas Varga and Zoltén Tarjan
Forgd, Varga & Partners Law Firm

Ireland
Anne-Marie Bohan
Matheson Ormsby Prentice

Contents

151

163

175

185

195

207

219

Italy

Domenico Colella and Ernesto Apa
Portolano Colella Cavallo Studio
Legale

Luxembourg
Gary Cywie and Catherine Jardin
Noble & Scheidecker

South Africa
Preeta Bhagattjee
Cliffe Dekker Hofmeyr

Sweden
Biorn Riese and Alexander Berger
Mannheimer Swartling Advokatbyra

Switzerland

Lukas Morscher and
Philipp Jermann
Lenz & Staehelin

UK (England and Wales)
Richard Brown, Andrew Lilley,
Tom Purton and Alistair Wilson
Travers Smith LLP

United States
Kenneth A Adler and
Steve A Semerdjian
Loeb & Loeb LLP

PLCWhich lawyer?

231

241

277

Which law firm?
Which lawyer?

Lawyer profiles

© This was first published as part of the PLC Cross-border Outsourcing Handbook 2009 and is reproduced with the permission of the publisher, Practical Law Company.

For further information or to obtain copies please contact antony.dine@practicallaw.com, or visit www.practicallaw.com/outsourcinghandbook.



Outsourcing 2009

Country Q&A

Ireland

Anne-Marie Bohan, Matheson Ormsby Prentice

1. To what extent does national law specifically regulate out-
sourcing transactions?

Other than in the financial services sector, there is no specific
regulation of outsourcing transactions. However, depending on
the sector and services involved, parts of the outsourcing transac-
tion may be regulated by various elements of national law, such
as:

= Data protection.

= [P rights protection.

m  Health and safety regulations.

Transfers of employees are regulated under national rules imple-
menting Directive 2001/23/EC on safeguarding employees’ rights
on transfers of undertakings, businesses or parts of businesses
(Acquired Rights Directive).

2. What additional regulations may be relevant on:

= A financial services outsourcing?

= A business process outsourcing?

= An IT outsourcing?

» A telecommunications outsourcing?

= A public sector outsourcing?

m  Other outsourcings?

Financial services

The Irish Financial Services Regulatory Authority (Financial Reg-
ulator) regulates the financial services sector in Ireland, and is
responsible for supervisory and prudential oversight of, among
other things:

= Banks.

s Credit institutions.
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= Investment services providers.
= Insurers.

= Insurance, investment and other financial services interme-
diaries.

m  Other financial institutions.

Outsourcing by regulated financial institutions has come under
increasing scrutiny over the last few years, not least as a result of
the implementation in Ireland of Directive 2004/39/EC on mar-
kets in financial instruments (MiFID) in November 2007. This
sets out specific rules relating to outsourcing in the context of
investment-related financial services.

The Committee of European Banking Supervisors (CEBS) pub-
lished Guidelines on Outsourcing (CEBS Guidelines) in Decem-
ber 2006, which apply to the full range of services that credit
institutions provide and not just investment-related financial
services, and which have been deliberately designed to be con-
sistent with MiFID. While the Financial Regulator has not pub-
lished general guidelines on outsourcing in the financial services
sector, in practice it consistently applies the CEBS Guidelines
to financial services outsourcings which do not fall under Mi-
FID. It also applies sector specific guidance, including guidance
published by the Joint Forum, the International Organisation of
Securities Commissions and the International Association of In-
surance Supervisors.

Both MIFID and the CEBS Guidelines include specific rules relat-
ing to:

= The notification of material outsourcings to the Financial
Regulator. Any outsourcing of activities is considered a
material outsourcing if the failure of those activities could
significantly impair the institution’s:
o ability to meet its regulatory responsibilities;
o financial performance;
o ability to remain in business;

o risk management.

m  An obligation to execute a clear written outsourcing con-
tract, which includes:

o aclear definition of the services to be provided and
the performance standards to be achieved;
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o provision for ongoing monitoring, assessment and
auditing rights for the customer; and

o protection of the Financial Regulator’s ability to con-
tinue to properly oversee and regulate the outsourced
activity.

Any outsourcing contract must not prejudice the Financial Regu-
lator’s ability to audit and access information relating to the out-
sourcing and the premises from which the outsourced services
are provided, or require termination of the outsourcing contract
where it deems necessary. The Financial Regulator may also im-
pose minimum termination notice periods for certain financial
services contracts (see Question 24).

Business process

There are no regulations specific to business process outsourc-
ing. However, additional regulation can arise in industry-specific
contexts.

IT

There are no IT regulations specific to outsourcing. However, ad-
ditional regulation can arise in industry-specific contexts.

Telecommunications

There are no telecommunications regulations specific to out-
sourcing. However, when structuring any outsourcing in the tel-
ecommunications sector, the parties must comply with general
telecommunications regulatory requirements.

The provision of telecommunications networks and services falls
under the electronic communications networks and services regu-
latory regime. While in general there is no requirement to obtain
a licence, to provide such networks and services the provider of
the network or service must:

= Notify the Commission for Communication Regulation
(ComReg) before providing any networks or services.

s Comply with the terms of the general authorisation pub-
lished by ComReg.

Depending on the services being outsourced, there may be ad-
ditional requirements for wireless telegraphy licences.

Public sector
When a public-sector body enters into outsourcing activities:

= |t must comply with public procurement rules (see Question
4).

= |ts authority to outsource the activity in question must be
considered.

Otherwise, there are no outsourcing regulations specific to the
public sector. However, additional regulation can arise in specific
contexts (such as data protection, or regulations applying to the
transfer of employees).

Other

The regulation of outsourcing transactions under Irish law de-
pends less on the nature of the outsourced service (for example,
IT or business process) than on the sector in which the outsourc-
ing takes place (for example, financial services or the health sec-
tor). In any regulated industry or sector, the proposed outsourc-
ing’s scope and structure must be considered in the context of
the relevant regulatory regime, to ensure that all licences and
authorisations are obtained and other requirements are met.

3. In relation to the legal structures commonly used on an out-
sourcing, please describe how each structure works, and its
potential advantages and disadvantages.

A variety of outsourcing structures are used, both in arm’s-length
relationships and in intra-group arrangements.

Bilateral contract

The most common outsourcing structure remains the bilateral
contract between the customer and supplier. Apart from the
complexity of the contract itself, this is in many ways the most
straightforward structure to implement from a legal perspective.

However, this structure does have the perceived disadvantage
of not properly reflecting the “partnership” characteristics of an
outsourcing relationship, which the parties to an outsourcing of-
ten emphasise. This perception of partnership is one of the most
important practical issues to be addressed in terms of the govern-
ance and implementation of an outsourcing, and arises irrespec-
tive of the structure used.

Prime contractor model

Where the customer seeks to outsource a broadly defined service,
which in reality consists of a series of interconnected functions
and services, the outsourcing usually involves a need to manage
a number of suppliers and services. In such cases, the customer
generally requires a prime contractor model. The prime contrac-
tor takes legal responsibility for the whole outsourced function,
including putting in place and managing any necessary subcon-
tractor relationships. This means that the customer only has to
deal with a single entity, which reduces its management time.

However, in a prime contractor model, the customer does not
have a direct contractual relationship with some of the suppliers,
which may reduce its control over certain aspects of the services.
In addition, it may be harder for the customer to retain and trans-
fer its knowledge in the long term.

Multi-supplier contracts

Where a customer outsources major interconnected functions,
it may opt to enter into contracts with several suppliers, either
through individual contracts or in a multi-supplier agreement.
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This allows the customer to retain greater control over the out-
sourcing, by establishing a contractual framework that obliges
the various suppliers to interact and work cohesively. However, it
can make governance and management of the outsourcing more
challenging for the customer.

Joint venture company

Suppliers often bid for outsourcing contracts having organised
themselves into joint ventures, whether through a single joint
venture vehicle or through contractual arrangements. This means
that the customer benefits from the expertise of a number of a
suppliers who are tied into the joint venture vehicle, while only
having to deal with a single legal entity (see also above, Prime
contractor model).

Joint venture companies are often used as outsourcing suppliers
to the joint venture partners (which may or may not be related
entities) in circumstances where:

m  The joint venture partners require the same services.

m  There are advantages and economies of scale to be
achieved by obtaining the services from a single joint ven-
ture entity.

As an alternative, a captive subsidiary can be used as a supplier.
Partnerships

Partnerships, in the legal sense, between the customer and sup-
plier remain relatively rare as outsourcing structures in Ireland,
mainly because they can give rise to joint and several liability. An
exception to this is where two or more entities, often in a group
situation, set up a partnership to provide common services to the
partners.

Build, operate and transfer models

These remain relatively uncommon in Ireland, other than in the
context of public/private partnerships for large infrastructure
projects. They are, however, becoming more common in offshore
outsourcings.

4. Please briefly describe the procurement process that is usu-
ally used to select a supplier of outsourced services (includ-
ing due diligence and negotiation).

The procurement process used to select a supplier varies depend-
ing on:

m  Whether the outsourcing is public, utility or private sector.
m  The value and complexity of the services to be outsourced.
Private sector

In private-sector outsourcings, there is generally a request for
proposal (RFP) process. The customer sends out a proposal to

potential suppliers, detailing the outsourcing it wishes to under-
take. Based on responses to the RFP, the customer chooses its
preferred bidder and negotiates the contract with this bidder or,
in some circumstances, may engage in parallel negotiations with
two or more bidders.

Other than complying with general competition law rules, the
RFP process does not need to equate to a public tender process.
However, many customers take guidance from the public procure-
ment structures to ensure that the RFP process is transparent,
non-discriminatory and undertaken in good faith.

Potential suppliers may carry out due diligence of the customer’s
business as part of the RFP process. This can happen after the
customer has rejected a number of potential suppliers based on
their responses to the RFP, or in parallel with the negotiation of
the contract when a preferred supplier has been chosen.

Public-sector and utility entities

Legislation. Public-sector bodies and utility entities are subject
to public procurement rules when they outsource. These rules
arise under both EC and national rules, and require that most
contracts be subject to a public tender process.

If the procurement of works, supplies and services is above cer-
tain thresholds (see below, Thresholds), it is subject to the EC
public procurement regime. Other rules may still apply if the
thresholds are not met (see below, Other public sector rules). The
EC regime consists of:

s For utilities, Directive 2004/17/EC co-ordinating the pro-
curement procedures of entities operating in the water, en-
ergy, transport and postal services sectors (implemented in
Ireland by the European Communities (Award of Contracts
by Utility Undertakings) Regulations 2007).

s For public bodies, Directive 2004/18/EC on the co-ordina-
tion of procedures for the award of public works, supply and
service contracts (implemented in Ireland by the European
Communities (Award of Public Authorities’ Contracts) Regu-
lations 2006) (2006 Regulations).

Thresholds. The thresholds over which the EC public procure-
ment regime applies are subject to periodic review by the Euro-
pean Commission.

The current thresholds for the public sector are:

= EUR133,000 (about US$187,000) for supplies and most
services procured by central government bodies.

= EUR207,000 (about US$291,000) for supplies and serv-
ices procurement by other public-sector bodies.

= EUR5.15 million (about US$7.2 million) for works con-
tracts procured by all public-sector bodies.

The current thresholds for utilities are:

= EUR412,000 (about US$579,000) for supplies and serv-
ices contracts.
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s EURD.15 million for works contracts.

Procedures. Under the EC public procurement regime, public
bodies must award contracts through one of the following pro-
cedures:

s Open procedure. This is a process where all interested par-
ties can submit tenders in response to a published contract
notice.

m  Restricted procedure. This is where, following publication
of the contract notice, potential suppliers have expressed
an interest in providing works, supplies or services, and only
those that the customer invites (or those who are pre-quali-
fied) can submit tenders.

s Negotiated procedure. This procedure can only be used
in exceptional circumstances and involves the customer
consulting pre-qualified suppliers and negotiating the terms
of the contract with them.

In addition, the 2006 Regulations make specific provision for
two initiatives which are likely to be significant in the context of
public procurement outsourcing contracts:

s Competitive dialogue procedure. In particularly complex con-
tracts, a competitive dialogue procedure can be used instead
of the open or restricted procedures. The interested parties
pre-qualify for this procedure on the same basis as for the
restricted procedure. In contrast to the restricted procedure,
the contracting authorities then enter into dialogue with
them before finalising a formal invitation to tender. This is
designed to provide more flexibility in the tendering process.

»  Framework contracts. These establish the terms that govern
contracts to be awarded during a given period (for exam-
ple, with regard to price and quantity), so that individual
contracts can be called off under the framework agreement
without the need to re-advertise.

Utility entities have more flexibility in their choice of procedure
and can use one of the open, the restricted or the negotiated
procedures without restriction.

Other public sector rules

Public contracts that fall below the EC thresholds are dealt with
at national level. This procedure has been codified in the Depart-
ment of Finance Public Procurement Guidelines (Green Book).
The Green Book is a guidance document only and is not legally
binding on public contracting authorities. It sets out the general
principle that a procedure based on competitive tendering should
be used for all government contracts, save in exceptional cir-
cumstances when the approval of the Department of Finance is
required. The guidelines in the Green Book apply to:

= All government departments and offices.
= Local and regional authorities.

s State-sponsored bodies in the procurement of public build-
ing and civil engineering contracts.

m  Public supply contracts and public service contracts.

m  The disposal of public property.
In addition, public sector bodies must ensure that all procure-
ment, whether above or below the EC thresholds, complies with

certain general principles derived from the EC Treaty, such as:

= Non-discrimination.

Equality of treatment.
= Transparency.
= Proportionality.

m  Mutual recognition.

5. What formalities are required to transfer the following assets
on an outsourcing:

= Immovable property?
s [P rights and licences?
s Movable property?

= Key contracts?

Immovable property
The following formalities are required:

= If the land is registered, the transfer of immovable property
requires a written deed of transfer, which must then be
registered in the Land Registry.

m If the land is unregistered, the transfer of immovable prop-
erty requires a conveyance, which must then be registered
in the Registry of Deeds.

= Where the property is leasehold property, the transfer of the
leasehold interest requires a formal deed of assignment.

There may also be tax issues arising on the transfer of immovable
property (see Question 31).

IP rights and licences
The following formalities are required:

= The transfer of an IP right requires a written assignment. In
the case of a registered IP, the assignment must be regis-
tered on the relevant register to perfect title.

m  The transfer of an IP licence requires a written assignment
or novation agreement. In the case of a registered IP, the
assignment or novation of the licence should be recorded
on the appropriate register to avoid enforcement issues.
Whether consent to the assignment from the other party to
the IP licence is required depends on the terms of the IP
licence.
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Movable property

Movable property is transferable by delivery, and there are no for-
malities that need to be considered when effecting such a trans-
fer. A list of movable property to be transferred by delivery usually
forms part of the outsourcing contract.

Key contracts

The transfer of key contracts requires a written assignment or
novation agreement:

= In the case of assignment, whether consent to the assign-
ment from the other party to the key contract is required
depends on the terms of the key contract. Where the
contract is silent, the general principle is that the benefit,
but not the burden, of the contract can be assigned without
consent.

m In the case of novation, the other party to the key contract

must also be a party to the novation agreement.

6. What formalities are required to lease or license the following
assets on an outsourcing:

= Immovable property?
= |P rights and licences?
= Movable property?

= Key contracts?

Immovable property
The following formalities are required:

m  Leases of immovable property must be recorded in writ-
ing. If the lease has a term of over 21 years, it must be
registered with the Land Registry if it is registered, or the
Registry of Deeds if it is unregistered. Tax issues can also
arise on the grant of the lease (see Question 31).

m Licences of immovable property are generally licences at
will, do not create any rights under landlord and tenant
legislation, and do not involve any formalities.

IP rights and licences
The formalities to lease or license IP rights are as follows:

m |P licences should be in written form, as a matter of good
practice.

m  Licences of registered IP should be recorded on the appro-
priate register to avoid enforcement issues.

Movable property

There are no strict formalities to be observed when licensing or
leasing movable property. It is a matter of contract between the
parties as to the rights that attach to the licence or lease.

Key contracts

Key contracts are not generally leased or licensed. If the cus-
tomer wishes to retain the contractual relationship under the
key contract, the customer generally appoints the supplier as its
agent for the purposes of managing the key contract, rather than
assigning or novating it. This approach does not involve any for-
malities, but as a matter of practicality requires acceptance by
the third party.

7. In what circumstances (if any) are employees transferred by
operation of law:

= To an incoming supplier on an initial outsourcing?
= To an incoming supplier on a change of supplier?

= Back to the customer on termination of an outsourcing?

Initial outsourcing

The European Communities (Protection of Employees and Trans-
fer of Undertakings) Regulations 2003 (Regulations) implement
the Acquired Rights Directive in Ireland. The Regulations give
employees certain rights when the whole or part of an under-
taking or business is transferred from one employer (transferor)
to another employer (transferee) as a result of a legal transfer
or merger (see Question 8, General terms). The Regulations fre-
quently apply when a customer outsources a service and the out-
sourcing:

= Involves a transfer of assets (whether tangible or intangi-
ble).

m  Relates to a labour-intensive part of the business, and
involves a transfer of a significant part of the workforce
(whether in terms of numbers or skills).

Where a customer initially outsources a service or function, the
Regulations operate between the customer as transferor and the
supplier as transferee.

Change of supplier

Where a customer changes its supplier, and the handover con-
stitutes a transfer, the Regulations usually operate so that the
incoming contractor is the transferee and the outgoing contractor
is the transferor. The Regulations should not therefore affect the
customer. However, a change in service provider does not auto-
matically trigger the application of the Regulations (as is the case
in the UK). The facts of the situation are examined to determine
whether or not there is a transfer of an undertaking (or part of
one).

However, where the customer brings back in-house services that
were previously outsourced, and the handover again constitutes
a transfer, the customer is the transferee, and the Regulations
apply to it.
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Termination

Where a customer terminates an outsourcing and brings back in-
house services that were previously outsourced, in circumstances
that constitute a transfer, the customer is the transferee, and the
Regulations apply to it.

8. Please describe the terms on which employees would trans-
fer by law, including any effect on pensions, employee ben-
efits or other matters (including collective agreements) that
the transfer may have.

General terms

When the whole or part of an undertaking or business is trans-
ferred as a result of a legal transfer or merger, the Regulations
guarantee that the transferor’'s employees retain the right:

m  To transfer, and not to be dismissed for a reason connected
to the transfer.

= To have the transferee maintain employment rights and
obligations that were previously the responsibility of the
transferor.

= Not to have existing terms and conditions of employment
varied because of the transfer.

= To information and consultation on the implications of the
transfer and on any measures envisaged in relation to the
employees, with a view to reaching an agreement.

Therefore, all employees (irrespective of the length of their service)
wholly or mainly assigned to the transferring business are entitled
to transfer automatically to the transferee, on the same terms and
conditions of employment, with their continuity of service intact.

A transfer is defined as the transfer of an economic entity. This is
an organised grouping of resources which:

m  Has the objective of pursuing an economic activity.
m  Retains its identity.

Each case must be looked at on its own merits to assess whether
rights arise under the Regulations.

Pensions

The Regulations do not apply to employees’ rights to old age,
invalidity, or survivor’s benefits under company pensions schemes
that fall outside the scope of the Social Welfare Acts 2005 to
2006. If these benefits are provided for under a company pension
scheme that is an occupational pension scheme within the mean-
ing of the Pensions Acts 1990 to 2003, their accrued rights are
protected under those Acts. However, this is not the responsibility
of the transferee under the Regulations.

Employee benefits

Subject to the rules on pensions (see above, Pensions), employ-
ees are entitled to have any benefits which form part of their

terms and conditions of employment continue after the transfer.
Other matters

Where there are collective agreements in force between the trans-
feror and the employees, and the Regulations apply, the trans-
feree must continue to observe the collective agreement’s terms
and conditions, on the same terms as were applicable to the
transferor, until either:

= Its date of termination or expiry.
= A new collective agreement comes into force.

The transferee must also preserve the status and function of
employee representatives (including trade unions) on the same
terms as existed with the transferor.

9. What information must the transferor or the transferee pro-
vide to the other party in relation to any employees?

Subject to compliance with data protection legislation, the trans-
feror must supply all relevant employment-related information
to the transferee, including information about any outstanding
claims that employees have against the transferor. This is so the
transferee can comply with its obligations under the Regulations.
When the transferee incurs liability because the transferor failed
to provide this information, the transferee may be in a position to
offset that liability against the transferor.

The transferee is not specifically required to provide any infor-
mation to the transferor. However, as the transferor must advise
the affected employees of any measures envisaged in relation to
them, it can ask the transferee to help by providing any necessary
information (see Question 10).

10. What information and consultation obligations arise for the
transferor and the transferee in relation to employees or em-
ployees’ representatives?

Both the transferor and transferee must inform the representa-
tives of their respective employees affected by the transfer of:

m  The date or proposed date of the transfer.
m  The reasons for the transfer.

m  The legal, social and economic implications for the employ-
ees of the transfer.

m  Any measures envisaged in relation to the employees.

This information must be given to the employees’ representa-
tives, where reasonably practicable, not later than 30 days before
the transfer is carried out, and otherwise in good time before the
transfer is carried out.

Consultation must take place in respect of measures envisaged
in relation to employees. The time frame for consultation is the
same as that for providing information. The Regulations do not
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specify that an agreement must be reached on all issues, but
simply require that the employer consult with a view to reaching
an agreement.

11. To what extent can a transferee harmonise terms and con-
ditions of transferring employees with those of its existing
workforce?

The transferee can only harmonise terms to the extent that they
put the transferring employees in the same or a better position
than their existing terms. This is because when conformity of the
transferring employees’ terms and conditions with those of the
existing employees would result in a situation which is, or be-
comes, less favourable for the transferring employees than their
entitlement under the Regulations, the transferring employees’
terms are modified to conform with the minimum entitlement.

In addition, employees cannot agree to waive benefits or entitle-
ments which they previously enjoyed, even if paid compensation,
unless the compensation is of equal or greater value.

12. To what extent can dismissals be implemented before or after
the outsourcing?

The parties can dismiss transferring employees in cases of
genuine redundancy. This is because the Regulations allow the
transferor or transferee to implement dismissals for economic,
technical or organisational (ETO) reasons requiring changes in
the workforce (defined in relevant case law as redundancy). How-
ever, dismissals that occur because of the transfer which are not
genuine redundancies or are otherwise lawful give rise to a risk
of unfair dismissal and wrongful dismissal claims against the
transferor and/or transferee. Generally, post-transfer dismissals
on ETO grounds are easier to justify than pre-transfer dismissals
(as a court or tribunal may determine that employees were dis-
missed to make a business look more attractive, and are therefore
transfer connected).

13. In what circumstances (if any) is it possible for the parties to
structure the employee arrangements of an outsourcing as a
secondment?

In certain asset-intensive services, the parties can structure the
employee arrangements as a secondment. If the transferor retains
the assets, goodwill, customer lists and other assets of the busi-
ness, and only seconds its employees, then arguably it can avoid
the Regulations.

However, this type of arrangement may be undesirable because
there is a risk of the customer and supplier being held to be co-
employers of the employees, and because it makes it harder to
deal with the employees on a daily basis.

In addition, if assets are transferred there is nothing to stop em-
ployees claiming that there has been a transfer of the whole or
part of a business, to which they are assigned, and therefore to
which the Regulations automatically apply (see Question 8, Gen-
eral terms). In addition, a provision in any agreement which tries

to exclude or limit any provision of the Regulations, or which is
inconsistent with any of its provisions, is void. Structuring the
arrangement as a secondment might therefore not affect the em-
ployees’ rights if it is a transfer within the meaning of the Regula-
tions, and is rarely used for that purpose.

14. What data protection issues may potentially arise on an out-
sourcing and how are they typically dealt with in the contract
documentation?

Data protection issues arise in a number of contexts in most out-
sourcing arrangements:

s The transfer of employees inevitably gives rise to data
protection issues.

m  Where the outsourced services involve the processing of
personal data, the Irish Data Protection Acts 1988 and
2003 require the customer, as the data controller, to put in
place a written contract with the supplier which includes:

o contractual protections around security of and access
to data; and

o restrictions on processing without the controller’s
consent.

= In cross-jurisdictional deals, different regulatory regimes
protecting the use and flow of personal data may have to be
observed. Those applicable laws must be examined in the
context of the outsourcing to determine their effect on the
delivery and structure of the services. For example, where
the supplier is located outside the European Economic Area
(EEA), the transfer of personal data is prohibited unless:

o the jurisdiction in which the supplier is located offers
an adequate level of protection for personal data (as
determined by the European Commission through a
Community finding to this effect); or

o the transfer can be brought within one of a limited
number of exemptions, which include transfers made
on the basis of:

- the consent of the data subject. There are, how-
ever, inherent difficulties in relying on consent
as a justification for transfers of personal data
outside the EEA, particularly where the transfers
are done on a systematic basis;

- European Commission approved model clauses;

- intra-group binding corporate rules.
In contractual terms, data protection issues are usually dealt with
through comprehensive contractual obligations which detail the

standards of protection and security to be met, and are often rein-
forced through indemnity protection if loss arises from a breach.
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15. How is the services specification typically drawn up and by
whom?

The timing of, and responsibility for, drafting the services speci-
fication varies from transaction to transaction, and from sector
to sector.

The best time for the customer to consider the services definition
is at the very start of the process, as part of the RFP stage. This
is because having a comprehensive statement of the required
services, and any associated transformation requirements, means
that comparable and realistically costed bids can be obtained.
However, it is common for the RFP to contain only a high-level
description of the customer’s requirements, with the detailed
drafting of the services description forming part of the contract
negotiations. This is often the case where the customer is out-
sourcing a service for the first time, and where either:

= It does not already have clearly defined processes and
procedures around the functions to be outsourced and the
boundaries between those functions and retained functions.

»  The outsourcing aims to obtain innovative service solutions
from suppliers and an overly prescriptive RFP would be
counterproductive.

Where the outsourcing is particularly complex, it is common for
the customer to engage specialist third party advisers to provide
the scope of and define the services specification, based on a due
diligence of the customer’s business and requirements. In some
cases, the drafting of the services specification is an iterative
process between the customer and the supplier, as the supplier
becomes more familiar with the customer’s business through its
own due diligence. In certain industry sectors, the services speci-
fication may be an industry standard offering, with price being
the real differential between suppliers.

16. How are the service levels and the service credits scheme
typically dealt with in the contract documentation?

Service levels, key performance indicators and service credit
schemes vary considerably from contract to contract, depending
on the industry sector and the importance to the customer’s busi-
ness of the outsourced services. For example, the Financial Regu-
lator generally requires clear quantitative and qualitative service
levels in any material financial service outsourcing (see Question
2, Financial services).

Generally, where service levels are objectively measurable (for ex-
ample, availability, or response times), they are set out in detail in
the agreement. Where they are not objectively measurable, more
general service quality warranties are included. These can be more
difficult to enforce, particularly in the context of service credits.

In some cases, specific service levels are combined with con-
tinuous improvement obligations. It is also common to see re-
quirements for regular reviews, at which service levels are con-
sidered.

Service credit schemes are commonly linked to service levels,
and can be approached in a variety of ways, including:

m  Straightforward percentage or fixed amount credits for any
service level failure.

= Adoption of different levels of service credit depending on
the:

o criticality of the service level; and/or
o severity or length of the service level breach.
m  Balanced scorecard mechanisms.

Very complex outsourcings usually give rise to complex service
level and service failure regimes.

17. Please describe the charging methods that are commonly
used on an outsourcing (for example, risk or reward, fixed
price, cost or cost plus, pay as you go, resourced-based
charges, use of minimum charges and so on).

The charging methods on outsourcings contracts are as varied as
the outsourcings themselves, and include:

m  Fixed price.

= Time and materials.

s Utility (pay as you go) billing.

m  Cost plus models (including resource based charging).

m  Risk and reward models (these can be particularly complex
to define and implement).

= A combination of the above.

18. Please briefly describe any other key terms used in relation to
costs, such as charge variation mechanisms and indexation.

Because of the nature and length of typical outsourcings, com-
mercial, business process and technological change over the
term inevitably impact on cost and cost competitiveness. There-
fore, the pricing structure may not remain static for the duration
of the arrangement, and cost review mechanisms are generally
included. These usually include pre-defined mechanisms to vary
costs, which are designed to enable maintenance of price com-
petitiveness over the term. The mechanisms can include:

m  Use of pricing bands to address changes in the outsourc-
ing's scope, combined with a renegotiation of price if the

volumes exceed or fall below pre-defined thresholds.

= Pre-agreed time and materials rates.
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= Index-linked increases to cover general increases in the cost
of doing business.

m  Benchmarking of the supplier’s charges for the services
against other suppliers or contracts in the market. However,
true comparators, in terms of service definition, standards
and risk allocation, are often difficult or impossible to iden-
tify, which can make benchmarking difficult.

19. If the supplier fails to perform its obligations, what relief is
available to the customer under general law?

When the supplier fails to perform its obligations, the remedies
available to a customer under general law can include:

s Damages.

m  An order for specific performance.

= Injunctive relief.

= Aright to terminate the contract.

20. What customer protections are typically included in the con-

tract documentation to supplement relief available under
general law?

Outsourcing contracts usually include a variety of additional pro-
tections for the customer, designed to identify and help in rem-
edying performance issues before they become significant, or to
incentivise good performance. Typical protections include:

m  Requiring the supplier to implement comprehensive govern-
ance structures, including:

o regular reporting and meetings;
o periodic reviews.

m  Retention of appropriate audit rights (both operational and
financial). In financial services outsourcings, audit rights
must extend to the Financial Regulator (see Question 2,
Financial services).

= Service level and service credit regimes (see Question 16).

m  Contractual obligations to craft and implement agreed
remedial plans where service levels are inadequate.

m  The more draconian remedy of step-in rights, which enable
the customer or a third party acting on its behalf to step

into the supplier’s role at the supplier’s cost.

m  The ultimate sanction of termination (see Question 26).

m  Reward systems, such as bonus payments, to encourage
strong performance by the supplier. However, these must be
carefully defined in advance.

m A balanced scorecard approach, which nets bonus points
against service credit points. This can be a useful mecha-
nism if any form of bonus scheme is being considered.

m  Disaster recovery and business continuity planning.

= In appropriate circumstances, withdrawal of exclusivity or
reductions in minimum payment commitments. This can
operate as a strong incentive to the supplier to meet its
quality commitments.

m  Parental company guarantees.

Some outsourcing contracts also provide for the benchmarking of

performance against industry standards, with the responsibility
and cost of meeting those standards resting with the supplier.

21. What warranties and/or indemnities are typically included in
the contract documentation?

A broad range of general warranties is typically included in out-
sourcing contracts, covering matters such as:

m  Authority to enter into the contract.
m  General performance standards.

m  Skill and availability of employees.
m [P rights.

m  Compliance with the law.

Specific warranties dealing with systems performance and data
protection are included in appropriate contracts.

Under Irish sale of goods and supply of services legislation, cer-
tain conditions are also implied into every outsourcing contract,
although it is possible to exclude or limit the application of most
of these in non-consumer contracts.

Indemnity protection is generally more limited, and more heavily
negotiated, and often depends on the specific risks and issues
that are identified during the negotiation process. But there is
usually a full indemnity for:

=  Third party IP claims.

m  Employment-related claims (the indemnity often also
addresses the costs arising in respect of transfer-related
issues).

= Actions in relation to assigned contracts.

m  Breach of confidentiality and data protection obligations.
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There has been a recent trend in outsourcing contracts for the
customer to seek indemnity protection in respect of a much
broader range of issues, including in respect of:

m Liabilities that would traditionally not have been capped,
but in respect of which indemnity protection would not have
been granted (such as fraud).

m In some cases, losses arising from a breach or default in
respect of specific and identified service obligations (for
example, transaction processing errors).

As most customers also require any indemnity to be given on the
basis of unlimited liability (see Question 30), this represents a
significant expansion of risk for the supplier, if conceded.

22. What limitations are imposed by national law on fitness for
purpose and quality of service warranties?

Irish law does not impose any limitations on fitness for purpose
and quality of service warranties. Certain conditions are implied
into every outsourcing contract under sale of goods and supply
of services legislation, although it is possible to exclude or limit
the application of most of these in non-consumer contracts. Oth-
erwise, it is up to the parties to agree the extent of such warran-
ties.

23. Does national law impose any maximum or minimum term
on an outsourcing? If so, can the parties vary this by agree-
ment?

In general, the parties agree on the term of any outsourcing and
can subsequently vary this by agreement. However, where frame-
work agreements are used in public sector outsourcings, they are
subject to a maximum term of four years, unless there are duly
justified exceptional circumstances warranting a longer term.

In addition, the Financial Regulator sets a maximum fixed term
in certain financial services agreements (for example, where
fund administration or custodian services are outsourced). Mate-
rial outsourcing contracts must include provision for termination
where mandated by the Financial Regulator (see Question 2, Fi-
nancial services).

24. Does national law regulate the length of notice period re-
quired (maximum or minimum)? If so, can the parties vary
this by agreement?

In general, the parties agree on the length of the termination
notice period required. They can subsequently vary this by agree-
ment.

In the case of a contract of indefinite duration, which does not
specify any notice period, the contract can be terminated by mu-
tual agreement, or by either party on reasonable notice. Various
factors are taken into account in determining what is reasonable

in the circumstances, including the length of the relationship and
industry norms.

For certain financial services contracts, the Financial Regulator
requires minimum termination notice periods, and in some situ-
ations may not allow termination until an alternative approved
supplier has been appointed.

Detailed transition provisions and exit plans are typically includ-
ed in outsourcing contracts, to assist the customer in moving the
services back in-house or to a third party service provider.

25. What events are considered sufficient under national law
to justify termination of an outsourcing rather than a claim
in damages (for example, fundamental breach, repudiatory
breach, insolvency events and so on)?

Under lrish contract law, a contract can be terminated where:

=  The parties to the contract agree to terminate it (see Ques-
tion 26).

= It has been frustrated (that is, it has become incapable of
being performed without default of the parties due to an
unanticipated event).

m  There is a fundamental or repudiatory breach of contract.

In limited circumstances, a contract can be held to have been
void from the start in the case of mistake.

26. In what circumstances can the parties exclude or agree ad-
ditional termination rights (for example, for breach, change
of control, convenience and so on)?

The parties can determine the circumstances in which the con-
tract can be terminated.

= The parties usually agree termination rights where:

o there is a breach (which can be limited to a material
breach, and/or persistent breach, and/or linked to
breach of specific clauses of the outsourcing contract
or failure to meet measurable performance levels); or

o one of the parties becomes insolvent or suffers an
insolvency-related event.

s The parties often agree termination rights where there is
a change of control of the supplier (although this can be
limited to change of control involving competitors).

The parties are taken to have intended that the contract would
not terminate even if certain adverse circumstances occur, un-
less the parties have specified those circumstances as triggers for
termination. However, general rules concerning frustration, fun-
damental breach and mistake override this principle (see Ques-
tion 25).
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Where termination for convenience is agreed, associated termination
charges are generally provided for in the outsourcing contract.

27. What implied rights are there for the supplier to continue to
use licensed IP rights post-termination? To what extent can
these be excluded or included by contract?

The licensing of IP rights both during and after the outsourcing
is a matter of contract. There are no implied rights to continue
using licensed IP rights post-termination, other than to a limited
extent where an implied right is necessary to benefit from express
rights that survive termination. For example, if there is a limited
right to retain information post-termination for audit purposes,
there will be a limited implied licence to use any embedded li-
censed |P for those purposes.

28. To what extent can the customer gain access to the supplier’s
know-how post-termination and what use can it make of it?

Know-how is generally protected as a form of trade secret or con-
fidential information rather than a form of IP. Therefore, it is not
protected by statutory and common law rights, but by contractual
agreement between the parties. Where the supplier’s know-how
is retained by employees of the customer, it can be used post-
termination. This is subject to:

= Any confidentiality or other constraints that have been pre-
agreed by the parties in relation to post-termination use of
confidential information and know-how.

»  Any copyright protection that exists in respect of document-
ed know-how.

m  Where a supplier wishes to protect its know-how post-
termination, it needs to address the issue upfront in the
outsourcing contract.

29. What liability can be excluded? In particular, is it possible for
the supplier to exclude liability for indirect and consequen-
tial loss and also any loss of business, profit or revenue?

It is not possible to exclude liability in respect of fraud or, in
practice, liability for death and personal injury caused by neg-
ligence. Liability in respect of statutorily implied conditions in
non-consumer services contracts can be limited where it is fair
and reasonable to do so, but liability for breach of the implied
condition as to title cannot be limited or excluded.

Otherwise, the parties can agree on the extent to which they can
exclude liability. This includes the types of loss to be excluded,
such as:

» Indirect or consequential loss.

m  Categories of loss (such as loss of business or profits),
which can be partly direct and partly indirect.

30. Are the parties free to agree a cap on liability? If so, how is
this usually fixed?

The parties are free to agree a cap on liability, except for the fol-
lowing, which cannot be limited:

= Liability in respect of fraud.
= Liability for breach of the implied condition as to title.

In practice, liability for death and personal injury caused by neg-
ligence is also not limited. Customers generally seek unlimited
liability in respect of claims under indemnities, and are increas-
ingly seeking broader indemnity protections (see Question 21). It
is possible, however, to agree a cap on liability under some or all
of the agreed indemnity provisions.

Typically, the supplier seeks to limit its liability by reference to
the value of the contract, while the customer focuses on the po-
tential damage it would suffer if the supplier breaches the con-
tract or acts negligently. The parties may agree different limits in
respect of different types of loss (for example, damage to tangible
property may be subject to a higher cap than other losses) and
limits may reflect available insurance cover.

31. What are the main tax issues that arise on an outsourcing in
relation to:

= Transfers of assets to the supplier?
m  Transfers of employees to the supplier?

= Value added tax (VAT) or the equivalent sales tax on the
service being supplied?

m  Other significant tax issues?

Transfers of assets to the supplier

On a transfer of assets from one company to another, the main tax
issues that arise are as follows:

= Stamp duty. This can arise on:

o atransfer of real property by the supplier to the out-
sourcing partner;

o atransfer of other assets including, for example, good-
will of a business carried on in the state. Generally,
plant and machinery and similar equipment transfers
by delivery and therefore stamp duty does not become
an issue;

o assignments of contracts. The stamp duty is based on
the value of the contract.

= Capital gains tax. Assuming that the outsourcing partner is
an unrelated third party, any disposal of the assets by the
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supplier is a disposal for capital gains tax purposes. There-
fore, the supplier must account for the tax on the charge-
able gain that arises. The outsourcing party acquires the
asset at its market value at the date of acquisition.

= Capital allowances. If the assets constitute plant and equip-
ment in respect of which capital allowances are available,
the disposal of the assets can trigger a balancing charge or
balancing allowance, depending on the difference between
the proceeds received on disposal and the tax written-down
value as at the date of disposal.

m  Corporation tax - losses carried forward. If the business
being transferred constitutes a separate business of the
supplier, then any losses carried forward in respect of that
trading activity may no longer be available, as the company
is no longer carrying on that activity. However, if what is be-
ing outsourced is merely the provision of services internally
within the group, this should not be an issue.

= Consideration received on transfer of the assets. If the
consideration due on the transfer of the assets is left
outstanding and carries a right to interest, then the interest
is likely to be subject to withholding tax at 20%. The sup-
plier, on receipt of the interest, is subject to tax at 25%. It
is entitled to credit for any taxes withheld at source by the
outsourcing party on the payment of the interest.

Transfers of employees to the supplier

The only critical taxation issues in relation to the transfer of em-
ployees are to ensure that the:

m  Supplier is registered for pay as you earn.

m  Customer issues employees with Form P45s, as appropriate.
m  Employees are registered as employees of the supplier.

VAT or sales tax

Generally, outsourced services are subject to VAT. However, Ire-
land, as with all EU member states, must exempt certain catego-
ries of services from VAT. The specific VAT exemptions are set out
in Article 135 of Directive 2006/112/EC on the common system
of value added tax. These cover transactions, including negotia-

tion, concerning:

= Deposit and current accounts.

s Payments.
m  Transfers.
s Debts.

m  Cheques and other negotiable instruments (but excluding
debt collection and factoring).

»  Management of special investment funds as defined by
member states (activities that are regularly outsourced).

VAT applies unless the scheme is exempted. Although the Eu-
ropean Court of Justice (ECJ) has on a number of occasions af-
firmed the narrowness of VAT exemptions, it has in cases such
as Card Protection Plan Ltd v Customs & Excise Commissioners
(Case C-349/96) [1999] STC 270 ECJ and Sparekassernes Data-
center (SDC) v Skatteminieeriet (Case C-2/95) [1997] STC 932
confirmed that companies employed in outsourcing services can
benefit from the same exemption enjoyed by the customers that
have outsourced the VAT-exempt services to those suppliers (such
as insurance companies, banks and funds). In SDC, the ECJ set
out the broad criteria needed for this exemption to apply. Effec-
tively, the services being provided must be viewed broadly as a
whole, when analysing whether they fulfil in practice the specific,
essential function of the service.

Other

There are no other significant tax issues in relation to an out-
sourcing arrangement.
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